PRACTICAL TIPS ON CROSS EXAMINATION OF EXPERT WITNESSES

BY RICARDO G. CEDILLO

Cross-examination of an expert witness is one of the most critical components of a case.
How well or poorly counsel performs in examining an opponent’s expert often determines who
wins and who loses. With that in mind, it is important for the practicing attorney to have an
understanding of basic concepts related to cross-examination of experts While there have been
numerous articles written on the subject, this article, in addition to providing some of those
guidelines, will attempt to add some more insight into what this author considers when cross-
examining expert witnesses.

First, we will look at the law governing the admissibility of expert opinions. Second, a
practitioner must be mindful of the rules related to cross-examination of witnesses and
professional conduct. Lastly, with the basics in place, this article will provide some practical
suggestions for a successful cross-examination.

A. GENERAL LAW GOVERNING THE ADMISSIBILITY OF EXPERT OPINIONS

Recognizing that “ professional expert witnesses are available to render an opinion on almost
any theory, regardless of merit,” judges are directed to act as “gatekeepers’ for al expert
testimony.® A two-part test governs whether expert testimony is admissible: (1) the expert must be
qualified; and (2) the testimony must be relevant and reliable.?

Qualification of Experts

Rule 702 of the Texas and Federal Rules of Evidence allow expert testimony in scientific,
technical or other specialized areas provided the witness is qualified as an expert by knowledge,
skill, experience, training, or education.®> Generaly, tria judges have broad discretion in

determining whether to allow awitness to offer expert testimony and may limit the scope of that



testimony.* To determine whether an expert is “qualified,” trial courts must make certain that
those purporting to be experts actually possess expertise on the subject about which they are
offering an opinion.®> However, Texas couts have found it difficult to apply definite guidelines
for the level of “knowledge, skill, experience, training or education” a person must possess to
qualify as an expert on a particular topic.® In fact, there is no “bright-line” test to determine
whether a witness is qualified to testify as an expert.” As one Texas Court of Appeals
summarized it, in determining whether a particular witness is qualified to testify as an expert:
[s]pecialized knowledge of the specific matter about which his expertise is sought,
which qualifies a witness to give an expert opinion, may be derived entirely from
astudy of technical works, specialized education, practical experience, or varying
combinations thereof; what is determinative is that his answers indicate to the trial
court that he possesses knowledge that will assist the jury in drawing inferences
regardin% the fact issues more effectively or reliably than the jury could do
unaided.

Thus, for an effective cross-examination of an expert on his qualifications, a witness

“knowledge, skill experience, training or education” should be examined separately on every

areathat the opinion is offered.

Relevance

Under Rules 401 and 402, the evidence must be relevant.® In other words, the evidence
must “fit” the issues and must be “ sufficiently tied to the facts of the case that it will aid the jury
in resolving a factual dispute.”'® Thus, any expert testimony that does not relate to any issue in
the case is not relevant, and, therefore, will not assist the jury.

Reliability

The reliability test first enunciated in Daubert was codified in the 2000 amendments to
Rule 702 of the Federal Rules of Evidence which now require that (i) the expert testimony be

based on sufficient facts or data; (ii) the expert’s testimony be the product of reliable principles



and methods; and (iii) the expert apply the principles and methods reliably to the facts of the
case.’? Likewise, the Supreme Court listed four nonexclusive factors in Daubert that the trial
court may consider in assessing reliability.”®> The list is not exclusive, and district courts
applying Daubert have broad discretion to consider a variety of other factors.

The Texas Supreme Court in Robinson adopted the four factors in Daubert as well as two
other factors in assessing reliability: (i) the non-judicial uses that have been made of the theory
or technique; and (ii) the extent to which the technique relies upon the subjective interpretation
of the expert.!* Reliability is an admissibility issue for the trial court, not a weight-of-the-
evidence issue for the fact finder. In Helena, the Texas Supreme Court explained the process as
follows:

.. . Daubert and Rule 702 demand that the district court evaluate the methods,

anaysis, and principles relied upon in reaching the opinion. The court should

ensure that the opinion comports with applicable professional standards outside

the courtroom and that it will have a reliable basis in the knowledge and

experience of the discipline. In Robinson, we identified six nonexclusive factors

to determine whether an expert’ s testimony is reliable and thus admissible. But in

Gammill we recognized that the Robinson factors may not apply to certain

testimony. In those instances, there still must be some basis for the opinion

offered to show its reliability, and, ultimately, the trial court must determine how

to assess reliability. ™

While it is the court’s responsibility to decide whether a particular expert’s testimony is
admissible, it is the responsibility of counsel opposing such expert testimony to seek out the
weakness in that expert’s opinions. Thus, in order to properly attack the credibility of any expert
witness' testimony, it is important to assess the expert’s opiniors with those factors set forth in

Daubert, Robinson, and their progenies

B. RULESOF CROSS EXAMINATION & PROFESSIONAL CONDUCT



Along with the rules governing admissibility of expert opinions, an attorney must be
mindful of the cross-examination differences in state and federal courts as well as the rules
regarding professional conduct.

Rules of Cross-Examination

Fortunately, in Texas state courts, “[a witness may be cross examined on any matter
relevant to any issue in the case, including credibility.”® As the Texas Supreme Court has said,
“[clonsiderable latitude is allowed in cross examination, and it has been said that anything
calculated to bias a witness is proper testimony to enable the jury to determine the extent to
which his evidence can be relied upon.”!” When practicing in federal court, however, the Rules
regarding cross-examination are more narrow.

Under Rule 611(b) of the Federal Rules of Evidence, “[c]ross examination should be
limited to the subject matter of the direct examination and matters affecting the credibility of the
witness.”*®  While the federal rule is more stringent, there is an important caveat. The second
sentence to Rule 611(b) states that “[t]he court may, in the exercise of discretion, permit inquiry
into additional matters as if on direct examination.”'® Therefore, the federal rule “alows, but
does not require, the district court to permit cross examination that exceeds the scope of direct
examination.”%°

Rules of Professional Conduct

In addition to the Rules of Evidence, an attorney must adhere to certain ethical standards.
Under Rule 3.04 of the Texas Disciplinary Rules of Professional Conduct, “[a] lawyer shall not:

(1) habitually violate an established rule of procedure or evidence; (2) state or

alude to any matter that the lawyer does not reasonably believe is relevant to such

proceeding or that will not be supported by admissible evidence, or assert

persona knowledge of facts in issue except when testifying as awitness; . . . . (4)
ask any question intended to degrade a witness or other person except where the



lawyer reasonably believes that the question will lead to relevant and admissible
evidence.”?!

The tria court has inherent power to discipline counsel for improper trial conduct and to refer
counsel to the appropriate authorities to answer for unprofessional conduct.?2
C. TIPSON CROSS-EXAMINATION OF EXPERT WITNESSES
Perhaps the best known tips for cross-examination were prepared by the late Irving

23 \While discussion of each of his “ten

Younger in his The Art of Cross-Examination.
commandments’ in relation to cross-examination of experts is beyond the scope of this article,
several of Younger's points deserve comment. Further, there are a few additional items one
should consider when cross-examining an expert witness.
1. BePrepared. Advance preparation is essential to a successful cross-examination. In fact,
one should be so prepared that he or she can cross-examine an expert witness with nothing more
than one 3 x 5 index card.

Attorneys often clutter their table or podium with stacks of notes and boxes of neterial.
When compared to the expert with little or nothing in his or her hands, this gives the jury the
impression that the expert knows more than counsel. To remedy that situation, you must be
familiar enough with the expert and the subject testimony to be able to refer to a small index card
as your only guide for cross-examination. While this may seem like a very difficult task, witha
lot of preparation and practice this can be accomplished.

First, before reaching the courtroom, you must investigate the expert’s background. Take
time to review prior depositions, reports, affidavits, articles, news pieces and litigation involving
the expert. Further, to the extent you are using exhibits or electronic media, practice your

examination to make sure everything is in order. Second, while it is important to prepare an

outline (and eventually summarize the areas of inquiry on your index card), one of the most



criticd elements of preparation takes place immediately before you begin your cross-
examination. Remember to listen and take notes on your index card during the direct
examination so that you can use that testimony during your cross. Lastly, time permitting, obtain
and review a copy of the court transcript before proceeding with your examination That way
you can review the testimony, focus your questioning of the expert and avoid possible rehash of
direct testimony.

2. BeFlexible. Asimportant as it is to prepare for the cross-examination, it can be equally as
important to adapt to changing circumstances in the courtroom. An attorney should be flexible
as the cross evolves and must be ready to discard area and lines of questioning whenever the
attorney senses the expert is too well-prepared and knowledgeable.?*

3. Bein Control. Control of the expert on cross is paramount. In fact, success of the cross-
examination often hinges on the examiner’s ability to control the expert witness. Usually expert
witnesses have considerably more experience than the average lay witness so they can often be
much more difficult to handle. To remedy that problem, most practitioners use leading questions

to help with control.?®

While leading questions can be helpful, perhaps a more effective
approach is to establish ground rules with the opposing side’s expert. Consider making a deal
with the expert witness that you will allow him or her to say whatever they want as long as they
answer your question. When the witness does not answer your question, let them ramble and
then ask whether he or she remembers the gquestion.

4. Keepit Short. With few exceptions,?® brevity is best during cross-examination. “[L]engthy
cross-examination [of experts] . . . are usualy disastrous and should be rarely attempted.”?’

There may be critical points that you must develop in a complex case; however, always keep

your audience — the jury — in mind throughout the examination. In today’s society, it is easy for



jurors to become disinterested so keep it short. After along examination by your opponent, the
jury will welcome a cross-examination that is brief and to the point. 8

5. Know the Facts. While the expert may know his area of expertise intimately, you should be
even more familiar with the facts of your case. Jurors are less forgiving when an expert makes a
mistake, so catching your opponent’s expert with an ignorant answer will likely cast doubt on all
of his or her opinions. This is particularly useful when the expert witness has done no factual
investigation, but instead has relied on the reports of others.

6. Be a Better Expert. Besdes knowing the facts of your case, you aso need to become
proficient in the expert’s area of expertise. Considering the importance of the testimony, it may
be beneficial for you to review literature on the subject and consult with your own expert to gain
a better understanding of the areas at issue. This suggestion goes hand in hand with the
preparation discussion above, but the bottom line is that having a working knowledge of the
terminology increases your credibility with the jury.

7. Financial Bias Questions. Most attorneys view the possible financial bias of an expert
witness as fertile ground for cross-examination. To a great extent, that is correct. However,
these questions sometimes backfire as often as they work. If an expert has put in a significant
amount of time reviewing the matter, does that indicate thoroughness rather than bias? If the
expert has a high hourly rate, does this mean that he or she is a good liar or eminently qualified
and in high demand? While counsel can certainly use fee-related questions to their advantage,
one must be mindful that a possible downside does exist. Regardless, these questions may be
minor compared to the rest of your cross-examination.

8. Know the Rules of Evidence. A carefully planned cross-examination will be worthless if

you do not have a grasp of the Rules of Evidence. For key exhibits, anticipate possible



objections and responses to those objections and plan your responses ahead of time.?° Prepare
trial briefs or motions in limine and raise the problems in advance so that your cross-examination

runs as smoothly as possible.

9. Plan to Attack. Challenging an expert and questioning his expertise is one of the only ways
ajudge or jury can decide whom to trust. As stated previously, the difference between winning
and losing often comes down to an effective cross-examination.®® Therefore, while you must be
respectful of the judge and jury by adhering to the rules of procedure, evidence, and professional
conduct, the jury does not expect you to lay down on your opponent’s theory of the case Within
the proper confines, there is nothing wrong with showing compassion for your side.

10. Proper Use of Language. While jurors come from al walks of life, one itemthey do have
in common is that none of them care for pompous witnesses or attorneys. Therefore, use plain
English and the simplest words possible. For example, when cross-examining a doctor, say
something like “those contusions, abrasions and ecchymoses you talked about on direct
examination [. . .] those words mean bruises, scrapes and black-and-blue marks, don’t they?3*
While some on your panel might understand certain technical terms or phrases, it is best to
communicate with the least educated juror. If you are successful with him or her, you will be
successful with the others. Just remember, if you are not relating to the jury, chances are you
will lose the case.

11. Saying “No.” Rarely is the direct examination such an abysmal failure that adversary
counsal will forego cross-examination. However, if the testimony has not hurt your case, there
may be no need to cross-examine. Keep in mind though that the jury expects that you will cross-
examine an expert witness. If you choose not to, make sure the jurors understand your reasoning

during later argument. Further, an attorney should consider whether it makes sense to put his or



her own expert on the withess stand. What opposing counsel was not able to accomplish on
direct examination through their witness might be accomplished through your own expert
witness. Sometimes the most effective way to represent your client is to not subject your own
expert to cross-examination when it is not necessary.

12. Know the Judge. Not al judges are alike. If possible, consider observing your judge
during another jury trial. Talk to attorneys who are familiar with your judge and gain insight
from them on the way he or she operates their courtroom. Having familiarity with the basics will

increase the likelihood that you are able to focus intently on the cross-examination.

13. Know When to Quit. If the expert has been discredited or has made important concessions,
consider ending the cross-examination on a high note. Further, if the expert is doing well, you
should know when to cut your losses. Asking that extra gquestion can sometimes lead to
disastrous results.
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